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FOREWORD 


Henry  Dodge  Estabrook,  Esq.,  the  author  of  the  following  paper, 
when  called  in,  both  by  The  Lawyers  Club,  of  New  York  City,  and 
also  by  The  Commercial  Club  of  Chicago,  to  diagnose  and  pre- 
scribe for  the  unhappy  case  of  business  in  the  United  Sutes,  stated 
at  the  outset  that  he  knew  "very  little  about  business  and  nothing 
whatever  about  medicine,"  but  that  his  justification  for  acting  in  the 
desired  capacity  must  be  that  "m  this  era  of  abstract  reasoning,  mere 
unacquaintance  with  a  subject  is  no  disqualification  for  discussing  it 
or  even  dogmatizing  concerning  it."  It  is  needless  to  say  that  Mr. 
Estabrook's  would-be  patients,  the  puzzled  and  discouraged  lawyers 
and  business  men  of  New  York  and  Chicago,  were  far  from  taking 
the  same  view  of  his  attainments  and  skill  which  he  took.  Indeed,  for 
quite  twenty-five  years  past  those  who  have  had  an  opportunity  to 
observe  the  sureness  of  his  diagnostic  powers,  both  in  the  field  of  law 
and  in  that  of  political  and  public  affairs,  those  who  have  been  familiar 
with  the  keen  play  of  his  mind  and  with  his  command  of  great  stores 
of  experience  and  reflection,  and  those  who  have  listened  to  his  vivid, 
witty  and  sagacious  eloquence,— all  these  have  known  that  Mr.  Esta- 
'  brook  possesses  to  a  singular  d^ee  one  of  the  most  precious  of  gifts, 
that  of  going  straight  to  the  heart  of  a  matter.  There  has  been  no 
divergence  of  opinion  on  this  point  among  all  who  have  come  in  con- 
tact with  him  during  his  busy  life,  whether  in  the  earlier  years  he  spent 
at  Omaha,  Nebraska;  or  in  those  subsequent  ones,  when  his  activities 
centred  at  Chicago,  and  when  his  reputation  became  national  through 
the  assistance  he  rendered  with  mind  and  tongue  in  the  McKinley 
campaign;  or  during  the  last  decade,  in  New  York  City,  where  his 
wisdom  as  a  counsellor  of  men  has  found  its  fullest  opportunity.  To 
know  men  and  things,— particularly  American  men  and  American 
things,— broadly  and  penetratively,  yet  sympathetically  and  with  the 
added  grace  of  humor,  has  been  the  achievement,  always  rare,  which 
gives  recognized  weight  to  Mr.  Estabrook's  opinions  and  begets  confi- 
"  dence  in  his  judgments  on  the  part  of  those  who  are  themselves 
esteemed  as  esq^erts. 

In  the  accompanying  study  of  the  situation  of  American  business 
at  the  present  time  Mr.  Estabrook  lays  a  sure  finger  upon  a  generally 
unperceived  yet  fundamental  cause  of  the  "weary,  flat,  stale  and  un- 
profitable" conditkm  of  our  industry  and  trade.  With  a  vivacity  of 
expression  appropriate  to  the  occarions  when  he  set  forth  his  views, 
yet  with  unerring  indication  of  the  spot  about  which  the  maUufy 
gathers,  he  makes  it  clear  that  both  our  political  leaders  and  the 
public  at  large  have  allowed  to  become  obscure  the  very  conception 
of  the  function  of  business,  of  the  necessary  conditions  of  the  efficient 


conduct  of  business,  and  of  the  proper  relation  of  the  community  and  of 
government  to  business  men,  or  '^merchants/'  to  use  their  older  desig- 
nation.   The  loss  of  a  distinct  and  general  understanding  of  what  is 
meant  by  the  Law  Merchant  is  shown  by  Mr.  Estabrook  to  be  signifi- 
cant of  an  unhappy  change  in  common  thinking,  which  has  resulted 
in  attempts  at  legislative  definition  and  determination,  whose  conse- 
quences have  been  confusion,  uncertainty,  loss  of  energy  and  initiative, 
among  "merchants,"  or  business  men.    Yet  the  prosperity  of  the 
country,  its  continued  progress  in  constructive  achievement,  the  in- 
crease of  the  welfare  of  its  population  as  a  whole,  are  all  dependent 
in  the  last  resort  upon  the  courage,  the  freedom  from  unnecessary 
checks  and  uncertainties,  the  continuous  creative  enterprise  of  these 
same  "merchants,"  or  business  men.  When  for  any  reason  they  pause 
in  their  larger  endeavors  and  refrain  from  giving  their  minds  free 
scope  in  new  undertakings,  everything  slackens  and  every  rank  of 
society  is  dismayed  at  the  diminution  of  its  prosperity  and  content- 
ment.   It  is  Mr.  Estabrook's  idea  that  the  first  step  necessary  to- 
wards restoring  the  confidence  and  constructive  activity  of  the  "mer- 
chants," or  business  men  of  the  country,  is  to  revitalize  the  nearly 
forgotten  traditional  conception  of  the  place  and  function  of  business 
men  and  the  old  belief  in  the  substantial  justice  of  their  Law  Merchant. 
Assuredly,  this  is  a  fruitful  idea,  worthy  of  the  interest  of  every 
thinking  American  business  man  and  of  every  patriotic  American  in 
any  walk  of  life.   We  commend  it  to  the  attention  and  reflection  of 
the  reader. 

THE  EDITORS, 

The  Market  World. 


THE  LAW  MERCHANT  VS.  THE  LAW  OF 

POLITICIANS 


By  Henry  Dodge  Es^took,  Esq. 

A FEW  weeks  ago,  the  members  of  the  Q>mmercial  Club  of 
Chicago  were  sitting  in  supposed  safety  and  comfort  be- 
hind their  trenchers,  when  their  president,  Bernard  E.  Sunny, 
saluted  them  with  these  rapid-fire  sentences:  "Many  good  people 
who  do  not  pretend  to  understand  national  economics  are  mystified 
at  the  vast  amount  of  want,  idleness  and  actual  starvation  all  over 
this  country  of  ours,  where  peace  reigns,  where  crops  have  been 
abundant,  and  where  for  years  there  has  been  sufficient  for  the  worthy 
and  industrious.  They  ask,  *Why  have  the  mills  shut  down,  or  partly 
so?'  'Why  has  the  erection  of  new  buildings  stopped,  or  mostly  so?' 
'Why  have  the  railroads  ceased  building  extensions  and  improve- 
ments?' 'Why  are  interiest  payments  defaulted  and  dividends  reduced 
in  many  cases?' " 

If  there  are  any  somnolent  members  of  the  Commercial  Club  of 
Chicago  the  detonation  of  this  discharge  must  have  aroused  them  to  a 
realization  of  the  truth  of  the  saying,  "When  at  peace,  prepare  for  war." 
As  for  myself,  I  needed  no  arousing,  because  some  time  before  !  had 
received  from  Mr.  Sunny,  under  the  guise  of  an  invitation  to  speak  in 
answer  to  some  of  his  questions,  a  volley  of  long-range  letters,  seven 
or  eight  in  a  bunch,  fired  from  a  Catling  typewriter  like  so  much 
shrapnel.  I  was  there  in  token  of  surrender.  Besides  I  had  wanted  to 
surrender.  I  had  wanted  a  whole  day  in  Chicago,  just  to  visit  as  many 
old  friends  as  I  could  find  at  leisure.  It  transpired  that  everybody 
seemed  at  leisure  in  Chicago — ample  leisure — leisure  to  burn — thou- 
sands with  leisure  to  sell  at  any  price  and  no  takers — thousands 
bustling  about,  if  only  to  keep  from  yawning.  Like  the  rest  of  the 
country,  and  as  a  slight  variation  of  boredom,  Chicago  would  welcome 
a  friend  or  even  an  enemy — anything  to  save  it  from  what  some  one 
has  called  "a  state  of  mind,"  or  perhaps,  like  the  poet,  you  would  call  it 
"the  malady  of  thought/' 

Now,  when  business  in  the  Uiiited  States,  and  especially  in  Chicago, 
has  become  a  3rawn,  or  mere  bustle  instead  of  hustle,  something  ails 
the  body  politic  It  is  more  than  ''a  state  of  mind,"  a  certain  brain 
specialist  to  the  contrary  notwithstanding ;  and  we  should  lose  no  time 
in  summoning  a  doctor.  And  that  had  been  the  upshot  of  Mr.  Sunny's 
letters  to  me — he  had  wanted  me  to  come  and  prescribe,  and  I  was 
there  on  the  job.   To  be  sure,  I  know  very  little  about  business  and 
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nothing  whatever  about  medicine ;  but  in  this  era  of  abstract  reasoning, 
I  take  it,  mere  unacquaintance  with  a  subject  is  no  disqualification  for 
discussing  it  or  even  dogmatizing  concerning  it ;  though  I  have  a  pre- 
sentiment, founded  perhaps  on  a  hope,  that  this  metaphysical  era  is 
passing,  together  with  ^ose  who  have  put  the  "sigh"  in  sigh- 
cology. 

I  accepted  for  the  nonce  the  role  of  doctor  assigned  me  by  Mr.  Sunny, 
because  our  aihnent  seemed  easy  to  diagnose,  and  the  remedy — ^well^  it 
is  a  household  remedy  and  has  always  given  immediate  relief-  We  are 
suffering,  I  said  to  myself,  from  what  the  books  call  "amnesia,*'  or  loss 
of  memory,  complicated  with  a  touch  of  "neurasthenia,"  commonly 
known  as  the  "willies,"  and  to  fetch  us  out  of  the  kinks  requires,  first 
of  all,  a  reminder — a  good  old-fashioned  dose  of  history,  familiar  his- 
tory, ever-recurring  history.  As  a  Republican  of  Plutonian  blackness, 
I  believed  that  it  was  only  necessary  to  place  our  Government  once 
more  in  the  control  of  Republicans — black  Republicans  like  Blaine, 
who  said  that  ^'protection  is  the  policy  of  enlightened  selfishness" — 
Republicans,  therefore,  enlightened  enough  and  selfish  enough  to  be- 
lieve in  America  before  Senegambia  or  China — to  believe  in  America 
before  all  the  world — ^America  "iiber  alles,"  so  to  speak. 

But  having  gotten  thus  far  in  my  diagnosis  and  prescription,  I  sud- 
denly paused.  For  it  occurred  to  me  that  it  is  not  the  Democrats 
alone  who  are  responsible  for  the  atrophy  that  has  come  upon  us.  Was 
McKinley  the  last  of  the  Mohicans?  Are  we  never  to  see  his  like 
again?  We  elected  McKinley  under  circumstances  of  national  distress 
in  many  respects  identical  with  the  circumstances  of  to-day — ^business 
paralyzed — ^mills  closed — ^soup  houses  open  and  in  full  blast.  Then 
the  complaint  was  that  the  purchasing  value  of  the  standard  dollar 
was  too  great — another  way  of  saying  that  the  cost  of  living  was  too 
low;  that  plutocracy  was  crucifying  labor  on  a  cross  of  gold;  but  that 
prices  would  boom,  our  debts  would  somehow  liquidate  themselves 
and  everybody  would  become  prosperous  and  happy  by  the  simple 
expedient  of  giving  to  fifty  cents'  worth  of  silver  the  magic  name  of 
"dollar."  It  was  the  wickedest  flimflam,  the  most  impudent 
allurement,  ever  held  out  to  an  honest  man.  And  yet  so  specious  was 
the  argument  and  so  desperate  were  the  conditions  that  McKinley  was 
elected  only  by  a  squeak ;  twenty  thousand  votes  properly  distributed 
would  have  elected  his  opponent.  The  ensuing  four  years  of  McKin- 
ley's  administration  totally  discredited  every  theory,  prophecy  and 
argument  of  that  opponent,  proving  him  to  be  as  shallow  as  a 
soup  plate.  A  man  of  sensibility  would  have  been  crushed  by  the 
demonstration,  or  would  at  least  have  taken  on  a  becoming  modesty. 
Not  so  Mr.  Bryan.  But  Mr.  Bryan  himself  is  hardly  responsible  for 
our  present  predicament.  He  has  been  pigeon-holed  in  a  cabinet 
where  it  would  take  a  card  index  to  locate  him. 

The  condition  of  the  country  was  so  gratifying  during  McKinley's 
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first  administration  that  he  was  re-elected  with  only  the  opposition  of 
Mr.  Bryan  aforesaid.  He  had  scarcely  entered  upon  his  second  term 
when  he  was  stricken  down  by  the  treacherous  hand  he  was  about  to 
clasp  in  kindness  and  goodwill. 

The  Vice-President  who  in  consequence  of  this  tragedy  was  called 
upon  to  fill  out  Mr.  McKinley's  second  term  forthwith  pledged  him- 
self to  carry  out  McKinley's  policies  for  the  remainder  of  that  term. 
It  was  his  first  promise  concerning  the  pi-esidency,  and  he  kept  it  like 
a  man — so  much  so,  and  the  country  was  so  altogether  satisfied  with 
the  results,  that  Mr.  Roosevelt  was  elected  to  succeed  himself,  with- 
out even  the  opposition  of  Mr.  Bryan  aforesaid — at  least  I  have  heard 
Judge  Parker  intimate  something  to  this  effect. 

There  was  little  in  Mr.  Roosevelt's  behavior  during  the  first  four 
years  in  his  great  office  to  indicate  that  he  would  run  amuck  during  the 
next  four  years.  Even  in  retrospect  I  can  truthfully  say  that  I  think  him 
always  to  have  been  more  radical  in  speech  than  in  action.  His  bark 
was  really  worse  than  his  bite.  I  said  as  much  one  day  to  a  friend. of 
mine,  who  was  railing  at  him  in  good  set  terms.  He  replied  that  my 
distinction  reminded  him  of  the  man  who  went  to  call  on  his  neighbor 
and  was  confronted  in  the  pathway  by  his  neighbor's  watchdog.  "Don't 
be  afraid  of  the  dog"  shouted  the  owner  from  the  veranda;  "he  won't 
hurt  you.  Don't  you  see  Wm  wa^ng  his  tail?"  "Sure  I  do,"  yelled  the 
visitor,  "but  I  also  hear  him  growling,  and  hang  me  if  I  know  which 
end  to  believe !" 

But  just  the  same  my  differentiation  holds  good.  Some  of  the 
things  done  by  Mr.  Roosevelt  needed  to  be  done,  and  in  robust  fashion. 
I  for  one  tried  hard  to  forgive  the  violence  of  his  words  and  manner 
for  the  sake  of  the  putative  motive  back  of  them.  I  began  by  admiring 
him  because,  if  the  paradox  may  be  pardoned,  he  seemed  so  profanely 
in  love  with  righteousness;  because  he  wanted  peace  and  was  just 
aching  to  fight  for  it;  because  he  was  such  an  ungentlemanly  gentle- 
man and  such  a  damned  good  Christian  !  But  as  Mark  Twain  said  of 
Napoleon,  Mr.  Roosevelt  attempted  to  do  too  much  and — did  it!  He 
mistook  the  genuine  sober  conservatism  of  the  American  people.  They 
will  not  consent  to  live  forever  in  a  riot  or  in  a  frenzy  of  gabble.  They 
want  to  do  business,  and  sooner  or  later  they  arc  going  to  do  it! 

William  Howard  Taft,  who  followed,  is  and  always  has  been 
bigger  than  his  reputation.  But  his  positkm  was  designedly 
made  difficult  and  equivocal  from  the  very  beginning,  and  he 
wasn't  quite  big  enough  to  rise  above  it  He  was  the  victim 
of  a  hue  and  cry  for  a  reduction  of  tariffs— horizontally— 
arbitrarily— -any  old  way.  His  appeals  to  the  country  to  go 
slow  in  a  matter  of  such  consequence — to  await  the  creation 
of  a  Tariff  Board,  when  the  whole  subject  could  be  considered 
deliberately  and  scientifically — were  drowned  in  catcalls.  There 
is  nothing  so  unreasonable  as  a  contagion.    You  might  as  well 
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argue  with  the  measles.  Even  his  unfailing  good  nature  and  ambient 
smile  were  handicaps,  for  the  average  voter  wants  his  statesman  as 
solemn  as  cholera  morbus*  The  quaint  humor  of  Lincoln  and  the  slap- 
stick roistering  of  Roosevelt  were  exceptions  to  the  rule ;  but  it  re- 
quired their  peculiar  genius  to  carry  it  off.  Then  Mr.  Taft  began  to 
wield  the  Sherman  Act  like  a  battle-axe.  Perhaps  he  thought  it  was 
his  duty.  Perhaps  he  thought  it  was  popular.  Perhaps  he  was  egged 
on  by  his  legal  advisers.  And  perhaps  after  all  it  was  the  best  thing 
for  the  country  that  could  have  happened,  for  the  outcome  has  demon- 
strated the  illegitimacy  of  all  such  laws  and  the  futility  of  their  eare- 
cution.  We  call  sabotage  a  crime.  It  is  malingering  raised  to  a  prin- 
ciple. And  yet  many  of  our  trust  laws  are  a  sort  of  sabotage  imposed 
by  statute.  W'c  preach  efficiency  and  legislate  against  it.  Give  Nature 
a  chance !  You  really  cannot  repeal  her  laws  nor  legislate  God  out  of 
His  universe ! 

But  in  spite  of  some  reasons  for  voting  against  him,  I  voted  for 
Mr.  Taft  for  a  second  term ;  you  will  recall  that  he  did  get  several  votes 
— one  of  them  was  mine. 

As  for  President  Wilson,  who  marched  into  office  over  a  pons 
asmorum  built  by  his  opponents,  he  entered  upon  his  duties  with  a 
popular  feeling  for  him  made  up  of  curiosity  and  respect.  He  was  the 
only  schoolmaster  who  had  ever  stepped  from  a  classroom  over  a  State 
Capital  and  into  the  White  House.  Curiosity  was  justified.  So  was 
respect,  for  his  mental  strength  was  conceded,  and  no  one  doubted  his 
loyalty  of  purpose.  Thousands  of  Republicans  had  voted  for  him  for 
one  reason  or  another — ^principally  one — ^and  wished  him  well.  To  be 
sure,  no  Republican  reared  in  the  school  of  Hamilton  could  regard 
hopefully  a  program  that  challenged  every  article  of  his  faith.  But 
he  could  at  least  be  tolerant  and  even  admit  to  himself  that  possibly 
Mr.  Wilson  knew  more  than  Hamilton.  He  was  willing  to  be  shown. 
He  was  from  Missouri.    His  attitude  was  one  of  watchful  waiting. 

I  should  be  the  last  to  deny  the  high  competence  of  President 
Wilson  in  the  fields  he  has  made  his  own  by  long  study  and  reflection. 
He  has  been  an  observer  and  recorder  of  great  movements  of  human 
affairs;  he  has  pondered  well  the  course  of  history  and  the  character 
and  purposes  of  those  who  made  it;  he  has  deeply  sympathized  with 
the  larger  and  nobler  aspirations  of  mankind.  When  he  speaks  of 
these  things,  he  speaks  as  a  master ;  and  he  has  shown  that  he  will 
conform  his  actions  to  the  ideals  which  he  has  derived  from  his 
scholarship.  But  Mr.  Wilson  himself  disclaims  any  practical  knowl- 
edge whatever  of  business.  You  would  say  offhand  that  this  fact  made 
it  a  moral  duty  and  an  obvious  necessity  that  in  his  capacity  as  Presi- 
dent of  the  United  States  he  should  call  to  his  aid  men  better  in- 
formed and  wiser  than  himself  with  regard  to  this  basic  interest  of 
the  country,  and  that  he  should  solicit  their  instruction  and  weigh 
carefully  their  suggestions.   I  am  credibly  informed  that  Mr.  Wilson 
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has  virtually  dispensed  with  submitting  his  policies  about  business 
to  cabinet  meetings, — though  really,  when  you  come  to  think  of  it, 
he  may  have  been  justified  in  so  doing.  But  the  trouble  is  that  a 
man,  however  great  his  ability  and  however  high  his  motives,  who 
undertakes  in  impartial  aloofness  to  make  rules  to  govern  facts  with 
which  he  is  himself  unfamiliar,  runs  the  risk  of  producing  mere 
arabesques  of  hypothesis,  instead  of  workable  principles  whose  correct- 
ness and  substantiality  are  apparent  to  all. 

Perhaps  these  recent  chapters  in  our  political  history  are  inter- 
calary, designed  to  make  us  appreciate  the  more  highly  what  came 
before  and  to  anticipate  the  more  eagerly  what  is  ahead.  At  any  rate 
this  must  be  the  hc^e  of  every  benighted,  unregraerate  R^ublican  like 
myself,  who  believes  that  the  nattual  state  of  this  country  is  to  be 
busy,  prosperous  and  cotitented.  But  these  chapters  do  not,  as 
they  stand,  warrant  the  prescription  of  the  aforesaid  household  remedy 
for  our  present  run-down,  political  hook-worm  infested  condition, 
namely,  that  we  should  merely  return  the  Government  to  good  Re- 
publican hands  and  let  it  go  at  that,  confident  that  our  restoration  to 
health  will  immediately  follow. 

Yet  I  have  frequently  tried  to  lull  myself  into  thinking  that  the 
remedy  is  sufficient,  and  I  have  eased  some  restless  and  impatient 
hours  with  the  simulated  enjoyment  of  being  a  citizen  unvexed  by  a 
government  which  aims  at  the  application  of  transcendental  mathe- 
matics to  its  and  my  affairs,  instead  of  being  contented  with  arithmetic 
that  everybody  can  understand.  There  is  the  tariff,  for  example.  It 
is  a  theory  of  Mr.  Wilson, — and  of  his  party,  I  may  add, — ^that  tariffs 
should  be  reduced  substantially  to  a  free-trade  basis;  and  imder  his 
manipulation  this  has  been  done.  We  still  have  intact  the  costly 
macUnery  for  the  collection  of  imposts ;  but,  as  these  no  longer  amount 
to  much,  we  have  had  recourse  to  the  differential  calculus  to  supply 
the  deficiency. 

I  once  heard  McKinley  declare  that  the  difference  between 
those  who  believe  in  a  tariff  for  revenue  only  and  those  who 
believe  in  a  tariff  for  protection  had  become  more  academic 
than  real;  for  if  you  would  give  him  a  tariff  that  produced 
the  running  expenses  of  this  Government  it  would  be  all  the 
protection  he,  as  a  high  protectionist,  would  ever  ask  for.  I  am  not 
going  to  argue  the  tariff  question  at  any  length,  so  there  is  no  occasion 
to  be  frightened.  But  consider  that  statement  for  a  moment.  McKin- 
ley made  it,  and  he  was  no  dreamer.  It  takes  a  billion  dollars  a  year  to 
pay  the  upkeep  of  our  Government.  This  money  must  be  raised  by 
some  scheme  of  taxation.  Why  not,  as  far  as  possible,  by  imposts? 
Aside  from  the  collateral  advantages  of  this  method,  which  every 
unconverted  Republican  must  think  worthy  of  some  attention — ^as 
that  it  has  served  not  only  to  raise  our  revenues  but  to  develc^  our 
resources ;  that  all  our  standards  have  been  adapted  to  it,  prices,  wages. 
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rentals ;  that  it  has  moulded  the  /ery  temperament  of  our  people  and 
their  ways  of  living-aside  from  these  advantages,  I  say,  and  consid- 
ering only  that  not  inconsiderable  matter,  the  convenience  and  com- 
fort of  the  taxpayer,  is  there  any  other  known  way  of  raismg  the  rev- 
enues required  by  the  Government  which  is  demonstrably  superior  to 
this?  If  a  man  must  have  a  tooth  extracted,  I  would  suggest  laughing 
gas  to  assuage  the  anguish  of  the  operation.  If  I  must  pay  taxes,  then 
a  tax  that  can  be  extracted  from  me  painlessly,  blissfully,  without  my 
knowing  it  and  with  no  disturbance  to  my  serenity  and  peace  ot  mind 
is  ittfallibly  the  tax  I  would  choose  to  pay.  There's  a  psychological 
phenomenon  that  really  commends  itself !  .  .  ,  - 

But  the  very  simpUcity  and  painlessness  of  this  kind  ot  taxation 
seems  to  have  made  it  suspect.    It  was  known,  of  course,  that 
under  existing  schedules  there  would  be  a  tremendous  slump  in  rev- 
enues-though  the  slump  has  far  exceeded  the  estimate ;  to  compensate 
for  which  there  has  been  levied  an  income  tax.  My  contribution  under 
this  levy  is  not  large  enough  to  warp  my  judgment  regarding  the  tax 
itself ;  it  consists  principally  of  an  annual  vertigo  and  brainstorm  in- 
duced by  an  effort  to  make  up  my  report.   How  any  one  less  gifted 
than  my  law  clerk  ever  succeeds  in  doing  it,  God  or  McAdoo  only 
knows '   But  I  cannot  imagine  myself  so  poor  that  I  could  ever  glorify 
the  tax  or  reckon  its  pecuniary  benefit  to  me  the  equivalent  of  my 
humiliation  in  accepting  such  a  benefit.   As  an  expedient  it  is  clumsy 
costly,  and  inquisitorial.  The  vast  and  complicated  machinery  through 
which  the  taxes  are  gathered  into  the  treasury  absorbs  much  o  the 
tax  in  the  expense  of  maintenance-like  one  of  these  institutional  chan- 
ties that  charge  you  80  per  cent  of  your  donation  to  get  the  remaining 
20  per  cent  into  the  hands  of  the  beneficiary. 

^ese,  however,  may  be  called  reflections  of  an  unprogressive 
Republican  whose  mind  has  not  been  able  to  soar  above  the  plain  ideas 
of  traditional  Americanism,  which  arc  that  our  Government  is  founded 
on  the  absolute  political  equality  of  its  citizens-equality  of  privilege, 
equality  of  obligation ;  that  we  have  hitherto  been  free  from  class  dis- 
tinctions created  bv  law  and  that  we  ought  to  keep  free  from  them; 
that  when  we  tax  the  privilege  of  trading  with  aliens  and  leave  free 
from  taxation  trade  among  our  several  States  and  Territories,  which 
is  based  on  equality  of  cost  production,  on  American  standards  of 
compensation,  we  are  best  maintaining  equality  of  opportunity  arnong 
all  our  citizens;  and  that  in  proportion  as  our  Government  regards  al 
citizens  with  an  equal  eye  and  fosters  their  interests  with  an  equal 
hand  our  prosperity  and  contentment  increase,  while  in  proportion 
as  it 'is  vexatious,  inquisitorial,  tyrannical  towards  a  part  of  our  citi- 
zens and  flattering,  eleemosynary,  paternalistic  towards  the  rest,  our 
prosperity  and  contentment  are  checked  and  diminished.    When  I 
consider  our  situation,  however,  in  the  more  particular  light  of  the 
political  history  we  have  recently  been  making,  I  am  led  to  think  that 
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the  divagations  of  our  political  Isaiahs  and  Jeremiahs  are  in  no  small 
degree  attributable  to^e  blindness  of  the  prophetic  eye  to  simpl 
truths         at  hand  with  regard  to  what  in  reaUty  most  concerns  all 
of  us,  the  business  to  which  we  owe  our  livmg. 

It  is  possible  that  our  men  of  business  and  affairs,  with  their 
Yankee  adaptability,  their  native  optimism  and  buoyancy  of  d-pos^ 
tion  their  fertility  of  invention,  might  somehow  surmount  all  other 
difMt  s  ^.d  discouragements  if  they  couWever  throw  off  *he  «^; 
cibus  of  anti-business  legislation.    This  legislation  is  basedjmthe 
assumption  that  the  average  American  business  man  is  a  s<=oundrd-- 
^Jin  rascality  by  the  amount  of  goods  found  on  his 
St  it  is  the  pious  duty  of  our  virtuous  legislators  to  protect  the  rest . 
If  I  Vim  WS  machinations.    And  so  we  are  "y-^lown  with  laws 
deen^ed  necessary  to  safeguard  a  new  freedom  that  cannot  be  distin- 
Sed  from  a^ld  thraldom.  No  man  to-day  can  do  business  and  be 
fegaSy  honest  if  he  tries;  and  if  he  is  only  morally  honest  -  >s  head  d 
ior  the  lockup.  President  Wilson  not  only  sees  no  evil  in  the  Sherman 
Act,  but  he  has  done  all  that  a  political  dentist  could  do  to  add  teeth  to 

h"rg  this  phase  of  the  business  situation  (which  is  of 
course,  representative  of  the  entire  economic  situa^on  of  the  county 
that  I  ind  myself  inclined  to  ask  a  few  questioms.  Amenca,«.  to  wh«^ 
h   e  questions  are  addressed,  may  answer  them  to  smt  themseW^^ 

Now,  laying  out  of  consideration  all  matters  of  police;  aU  laws 
creatingUr  perhaps  now-a-days  I  should  say,  recogn«mg-<lass  d«- 
LcUons  among  our  citizens;  all  the  paternalistic  efforts  of  gov^" 
m^  to  help  the  indigent,  the  ignorant,  the  improvident,  the  mcompe- 
te^l^  many  respeL  commendable  and  of  more  or  less  promise; 
toying  out  of  consideration  all  such  matters  as  I  have  been  discussing. 
S^remains  the  paramount,  overshadowing  fact  that  the  Law  Mer- 
chant as  known  to  us  for  more  than  two  hundred  years,  has  been  stood 
on  its'head,  and  that  the  merchant  in  propria  persona  finds  himself  pretty 
luch  in  the  same  attitude.  And  in  this  attitude,  so  favorable  for  rumi- 
natil  he  has  been  doing  some  tall  thinking  and  is  bound  to  put  to  his 
fellow^citizens  a  few  pertinent  and  possibly  impertinent  mterroga- 

'""fuse  the  word  "Merchant,"  of  course,  in  its  comprehensive  and 
common-law  sense,  typified  by  the  words  "commerce  «»dj"^'"f^  . 
I  have  tried  to  induce  in  myself  the  merchant's  frame  of  mmd,  without 
sharing  his  topsy-turvy  outlook,  or  his  rush  of  blood  to  the  head;  and 

I  wish  to  ask  you  in  all  candor :  .    ,      ^  jj„,«. 

Has  there  ever  been  any  pecuniary  failure,  misadventure  or  disap- 
pointment in  your  own  business  career,  which,  on  analysis  you  cannot 
Lee  to  some  shortcoming  in  yourself,  either  mora  mental  or  tempera- 
mental? If  so  be,  can  you  point  out  to  yourself,  or  to  others  just 
wherein  the  laws  and  institutions  of  your  country  were  at  fault,  if 
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you  can,  have  stich  laws  at  any  time,  or  from  time  to  time,  been  reme- 
died to  your  satisfaction? 

Do  you  think  that  the  Law  Merchant,  as  now  ossified  and  straight- 
jacketed  in  codes  and  statutes,  is  so  superior  to  the  elasticity  of  the 
Common  Law  to  meet  individual  cases  that  you  know  henceforth  just 
what  you  and  all  others  may  legally  do  or  not  do,  and  that  your  handi- 
caps to  success  have  been  lowered  or  altogether  removed? 

You  know,  or  possibly  some  of  you  do  not  know,  just  what  the 
Common  Law  is,  and  how  the  Law  Merchant  was  gradually  de- 
veloped according  to  its  principles.  Permit  me  to  explain  this  briefly 
—by  letting  others  talk.  Here  is  what  Mr.  Justice  Holmes  has  said  in 
.  his  lectures  on  the  Common  Law : 

"The  life  of  the  law  has  not  been  logic ;  it  has  been  experience," 

And  again  he  says  of  it:  "Law,  being  a  practical  thing,  must  found 
itself  on  actual  forces," — such,  for  example,  as  the  instinct  for  posses- 
sion and  self-advancement.  And  he  adds:  "Philosophy  may  find  a 
hundred  reasons  to  justify  the  instinct,  but  it  would  be  totally  immate- 
rial if  it  should  condemn  it  and  bid  us  surrender  it  without  a  murmur. 
As  long  as  the  instinct  remains,  it  will  be  more  comfortable  for  the 
law  to  satisfy  it  in  an  orderly  manner,  than  to  leave  people  to  them- 
selves. If  it  should  do  otherwise,  it  would  become  a  matter  for  peda- 
gogues,— wholly  devoid  of  reality." 

Think  of  that  now!  How  do  you  suppose  Justice  Holmes,  away 
back  in  1881,  ever  conjured  up  such  an  awful  contingency  as  making 
law  a  matter  for  pedagogues  and  so  wholly  devoid  of  reality? 

But  what  the  Common  Law  has  striven  always  to  do  is  precisely 
that— satisfy  human  instincts  in  an  orderly  manner  according  to  the 
dictates  of  enlightened  reason.  Or,  as  Alexander  Pope  puts  it : 

"Those  rules  of  old  discovered,  not  devis'd, 
Are  Nature's  still,  but  Nature  methodis'd: 
Nature,  like  liberty,  is  but  restraint 
By  the  same  laws  which  first  herself  ordained." 

Hence  Sir  Edward  Coke  was  fond  of  saying  that  "Reason  is  the  life 
of  the  law;  nay,  the  Common  Law  itself  is  nothing  but  reason."  And 
in  the  old  case  of  Coggs  vs.  Bernard  it  was  said:  "Let  us  consider 
the  reason  of  the  case.    For  nothing  is  law  that  is  not  reason." 

Does  not  that  meet  your  ideas  of  what  law  ought  to  be?  Do  you 
know  of  any  holier  sanction — any  higher  test  of  the  righteousness  of 
conduct— than  its  reasonableness?  If  reason  abdicates,  to  what,  in  God's 
name,  shall  reason  appeal?  When  a  man  is  without  reason  we  call  him 
an  idiot.  Law  without  reason  is  tyranny;  and  a  statute  that  is  to  be 
construed  otherwise  than  in  the  light  of  reason  is  an  idiot  statute  and 
necessarily  bad  law.  Wendell  Phillips  once  declared  that  "the  best  use 
of  good  laws  is  to  teach  men  to  trample  bad  laws  under  their  feet" 
He  did  not  mean,  I  hope,  that  the  individual  was  to  interpret  laws  to 
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suit  himself  and  act  on  his  personal  notions  of  right  and  justice,  for 
that  would  lead  to  anarchy.  The  function  of  interpreting  law  for  the 
guidance  of  everybody  is  only  for  the  courts;  and  this  demonstrates 
at  once  the  necessity  for  courts  and  the  inviolability  of  their  decrees. 
President  Grant  said  that  he  knew  of  no  method  to  secure  the  repeal 
of  bad  or  obnoxious  laws  so  effective  as  their  stringent  execution. 
This  is  probably  true  in  the  long  run.  Certain  of  our  laws,  obnoxious 
to  our  merchants,  are  being  stringently  executed  with  a  vengeance — = 
at  great  expense  and  in  a  deluge  of  words;  but  so  far  this  has  only 
served  to  reveal  their  absurdity. 

Let  me  further  explain  that,  prior  to  Lord  Mansfield's  time,  the 
Law  Merchant  was  a  law  peculiar  to  itself.  It  was  created  by  mer- 
chants and  administered  by  them,  just  as  our  Stock  Exchange  has  its 
own  rules  and  its  own  forms  for  enforcing  them.  This  Law  Merchant 
was  based  on  the  customs  of  merchants  in  conductmg  their  business ; 
and  these  customs  in  turn  grew  out  of  their  business  e3q>erirace.  It 
was  justice  as  the  merchant  saw  it^  and  to  his  thinkit^  of  a  higher^ 
finer  and  more  sensitive  quality  than  that  known  to  municipal  law. 
For,  as  one  ancient  writer  says :  "The  credit  of  merchants  is  so  deli- 
cate and  tender  that  it  must  be  cared  for  as  the  apple  of  a  man's  eie." 
It  must  be  borne  in  mind  that  all  the  earlier  commentators  on  this  law 
were  not  lawyers,  but  merchants:  for  these  old  merchants  had  no  use 
for  lawyers,  except  on  rare  occasions  when  they  found  themselves  in 
court  and  their  customs  up  for  judicial  investigation.  On  such  occa- 
sions the  issue  was  usually  one  of  fact  as  to  the  existence  or  non-exist- 
ence of  a  particular  custom ;  and  this  issue  the  courts  would  dump  into 
the  jury-box,  with  varying  results. 

Now,  these  old-time  merchants  had  their  "guilds,"  their  "trade 
unions/'  their  "pools,"  their  "gentlemen's  agreements,"  their  "combina- 
tions in  restraint  of  trade," — ^but  all  within  limitations  prescribed  by 
their  own  customs,  which  customs  from  long  experience  they  had 
found  to  be  just  and  reasonable.  For  it  seems  to  be  a  law  of  nature 
that  antagonistic  forces,  in  their  clash  and  interaction,  are  bound  to 
achieve  some  sort  of  an  equilibrium ;  and  this  in  the  case  of  moral 
forces  we  call  justice.  I  find  it  hard  to  define  justice  except  as  a  moral 
equilibrium. 

I  noticed  by  a  Washington  despatch  recently  that  the  Administra- 
tion complains  that  it  is  already  overburdened  by  the  "duty  of  pro- 
mulgating definitions  for  all  business  activities."  I  should  think  it 
might  be.  But  is  that  a  duty  of  any  administration?  I  suggest  that 
the  burden  could  be  lightened  somewhat  by  turning  the  job  of  defi- 
nition over  to  the  courts,  where  it  properly  belongs ;  for  in  this  worka- 
day world,  and  so  long  as  human  instincts  are  what  they  are,  w^e  can- 
not hope  to  attain  to  everybody's  ideal  of  justice, — for  everybody  has 
his  own  ideal, — but  only  to  a  pragmatical  definition  and  a  working 
basis.  Experience  evolves  its  own  definitions ;  and»  as  I  have  shown. 


13 


the  law  is  based  on  experience  and  not  on  the  categories  of  logic. 

Because  of  this  fact,  William  Murray,  when  he  came  to  the  bench 
as  Lord  Mansfield,  said  to  himself ;  These  merchants  of  ours  are  good 
men— honest,  honorable,  great  men— the  best  in  the  kingdom.  They 
have  carried  our  a»nmerce  over  all  the  world  and  have  made  us 
famous  as  a  trading  nation.  They  have  added  to  our  national  riches 
more  than  have  all  our  lords  and  nobles  combined.  Their  laws  and 
customs  must  be  just  and  reasonable,  else  they  could  not  have  won 
the  friendship  of  those  with  whom  they  deal ;  nor  would  they  them- 
selves have  acquiesced  in  them  so  long  and  with  so  little  friction.  If 
Common  Law  is  only  another  name  for  common  sense  and  the  perfec- 
tion of  reason,  then  every  custom  of  these  merchants  must  find  its 
analogue,  its  warrant,  and  its  protection  in  the  law  of  the  realm.  It 
shall  be  my  mission  to  articulate  this  Law  Merchant  with  the  body  of 
the  law,  or  to  destroy  it  utterly,  if  found  to  conflict  with  fair  and  hon- 
orable dealing. 

Wherefore  Justice  Mansfield  began  to  consort  with  merchants, 
visiting  their  Guilds,  summoning  them  on  special  juries,  everywhere 
probing  into  their  business  habits,  their  course  of  dealing  and  their 
reasons  for  their  peculiar  customs,  which  seemed  to  be  common  to 
all  nations;  with  the  result  that  there  emerged  from  the  courts  a  new 
law  m^m ;  Lex  Meraaaria  est  Ux  terrai—tht  Law  Merchant  is  the  law 
of  the  land.   That  is  to  say,  the  Common  Law  adopted  mercantile 
ethics  as  the  standard  of  right  and  justice  and  the  measure  of  legality. 
There  was  the  rattling  of  dry  judicial  bones,  the  assaults  of  scholastic- 
ism; but  the  maxim  persisted,  and  is  part  of  the  Common  Law  to-day. 
For  Mansfield  was  a  rare  genius  like  our  own  John  Marshall,  which 
means  that  he  was  gifted  with  common  sense — apparently  the  most 
uncommon  gift  in  the  bestowal  of  the  Almighty.    And  this  maxim 
embodied  the  law  of  our  country  when  the  so-called  Sherman  Act  first 
came  before  the  Supreme  Court  of  the  United  States  for  judicial  inter- 
pretation.   Four  of  the  justices  of  that  Court,  among  them  Justice 
White,  declared  that  the  Act  should  be  interpreted  with  reference 
to  the  Common  Law— that  is  to  say,  in  the  light  of  reason ;  in  which 
case  the  facts  admitted  by  the  demurrer  would  not  have  constituted  an 
unreasonable  restraint  of  trade,  and  the  combination  compldned  of 
would  not  have  been  illegal.  Five  of  the  justices  declared  the  Act  was 
intended  to  metamorphose  the  Common  Law,  and  must  be  construed  lit- 
er^ly,  though  the  heavens  fall ;  and,  of  course,  the  majority  ruled.  This 
ruling,  in  my  humble  opinion  and  with  all  deference,  was  one  of  the  few 
colossal  blunders  ever  committed  by  that  great  tribunal ;  for,  taken 
literally,  the  Sherman  Act  is  a  blight  on  enterprise — a  manufacturer 
of  crimes  without  turpitude — a  remedy  worse  than  any  disease  it  was 
supposed  to  palliate.  But  the  Act,  thus  interpreted,  was  seized  upon  by 
certain  "patriots"  and  purists,  to  attack  the  great  business  interests  of 
our  country ;  to  unscramble  eggs— with  what  culinary  effect  you  are  all 


familiar.  Merchants  by  the  wholesale,  fearful  of  a  cataclysm,  hastened 
to  plead  nolo  contendere  to  indictments  against  them.  No  merchant 
dared  speak  with  his  enemy  in  the  gate,  or  obey  the  scriptural  injunc- 
tion to  agree  with  his  adversary  quickly,  much  less  deliberately,  for 
fear  of  being  guilty  of  a  conspiracy  and  branded  as  an  outlaw. 

And  yet  Cicero,  long  ago,  had  declared  that  extreme  law  is  extreme 
injustice;  notwithstandix^  whidi  truism  the  Sherman  Act,  t<^ether 
with  the  numerous  progeny  begotten  by  it— this  extreme  of  law—is 
still  enthroned,  and  business  is  still  prostrate  before  it. 

But  let  me  ask  you : 

Do  you  believe  the  American  merchants  of  to-day  are  more  wicked 
by  nature  than  the  English  merchants  honored  by  Lord  Mansfield's 
confidence? 

Do  you  believe  that  the  ipse  dixit  of  a  legislature  can  make  a  good 
man  bad? 

Aren't  you  tired  of  statutory  crimes? 

Does  it  not  grieve  you- — the  patriotic  soul  of  you — to  see  whole 
platoons  of  our  merchant  princes — men  whom  we  are  proud  to  know 
and  delight  to  honor — men  who  have  filled  the  commercial  world  with 
the  fame  of  their  beneficent  achievements — does  it  not  grieve  you,  I 
say,  to  see  them  filing  into  the  prisoners'  dock  and  pleading  guil^  to 
crimes  that  are  not  crimes  in  any  other  nation  on  earth — ^guilty  of  no 
act  not  sanctioned  by  the  Common  Law  and  its  rule  of  reason? 

Is  not  this  an  indictment  of  a  whole  people,  which  Burice  thought 
to  be  impossible? 

Are  these  men  impeached  by  the  spectacle?  Or,  rather,  does  the 
spectacle  not  impeach  the  t)rranny  of  the  majority — what  Tall)rrand 
and  de  Tocqueville  prophesied  would  become  the  besetting  evil  of  our 
form  of  government?  Oh,  we  are  going  to  pull  out  of  it,  so  don't  un- 
derstand me  as  deprecating  our  form  of  government!  I  admit  that 
republics  are  wicked.  They  are  as  wicked  as  human  nature ;  but  they 
are  also  as  good  as  human  nature,  and  Kings  and  Czars  and  other 
Potentates  are  no  better! 

Let  me  read  to  you  what  Pomeroy,  one  of  our  great  American  juris- 
consults, says  about  our  Law  Merchant,  Speaking  of  the  Law  Mer- 
chant as  left  by  Mansfield,  he  says: 

"The  legislature  has,  in  the  meanwhile,  done  its  part;  and,  while 
it  has  not  been  slow  to  supply  deficiencies  and  correct  mistakes,  it  has, 
hitherto,  fortunately  abstained  frcmi  any  vexatious  interference  with 
arrangements  dictated  by  that  best  of  legislat(M*s— Experience. 

''The  mercantile  law  of  England  is,  in  pmnt  of  fact,  an  edifice  erected 
by  the  merchant,  with  comparatively  little  assistance  either  from  the 
courts  or  the  legislature.  The  former  have,  in  very  many  instances, 
only  impressed  with  a  judicial  sanction,  or  deduced  proper  and  reason- 
able consequences  from,  those  regulations  which  the  experience  of  the 
trader,  whether  borrowing  from  foreigners  or  inventing  himself,  had 
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already  adopted  as  the  most  convenient.   The  latter,  wisely  reflecting 
that  commercial  men  are  notoriously  the  best  judges  of  their  own  m- 
terests,  has  interfered  as  little  as  possible  with  their  avocations,  has 
shackled  trade  with  few  of  those  formalities  and  restrictions,  which 
are  mischievous,  if  only  on  account  of  the  waste  of  the  time  occupied 
in  complying  with  them.  The  mercantile  law  of  England  is  perhaps, 
of  all  laws  in  the  world,  the'  most  completely  the  offspring  of  usage 
and  convenience,  the  least  shackled  by  legislative  regulations.  *  * 
It  is,  perhaps,  in  consequence  of  this  that  we  find  such  high  and  pecu- 
liar sentiments  of  commercial  honor  prevalent  among  EogHsh  mer- 
chants. *  *  *  J  J 
"These  and  such  as  these  are  the  reflections  which  have  rendered 
the  author  of  this  work  exceedingly  averse  from  any  idea  of  reducmg 
our  commercial  system  into  a  code,  by  which  the  energies  of  the  mer- 
cantile community  would,  he  apprehends,  be  shackled;  and  of  pre- 
venting them  from  operating,  as  they  now  most  usefully  do,  upon  the 
law  and  working  out  its  improvement,  without  assistance  from  the 
legislature.   A  criminal  code  would  be  of  great  utility,  for  the  rules  of 
criminal  law  ought  to  be  not  only  definite,  but  inflexible,  incapable  oi 
extension,  save  by  the  supreme  power  of  the  State.  *  *  *  The  codi- 
fication of  the  law  of  real  property  is  not  v.'ovth  seeking  for. 
But  the  codification  of  our  mercantile  law  would  be  a  national  evil.  It 
would  destroy  the  singular  and  fortunate  plasticity  of  a  system  whose 
rules  hitherto  have  been,  and  always  ought  to  be,  made  by  the  mer- 
chant and  dictated  by  his  exigencies." 

Digest  these  sentiments  of  a  great  American  law  writer  at  your 
leisure— your  now  ample  leisure.  Meanwhile,  to  round  out  my  ques- 
tions to  a  conclusion,  let  me  ask: 

Would  vou  not  like  to  see  some  great  American,  who  looms  big 
in  public  life,  stand  forth  before  all  the  people  and  shake  his  fist  m 
their  faces,  calling  them  ingrates  and  growlers,  unworthy  of  their 
blessings,  reaping  to-day  only  what  they  have  sown  in  ignorance 
and  anger? 

Would  you  not  like  to  see  him  raise  his  face  to  heaven  and  thank 
God  for  the  matchless  boon  of  American  citizenship,  under  the  Con- 
stitution given  us  by  our  fathers? 

Aren't  you  tired  of  muckrakers  and  "belly-achers"  ;  and  of  the  cater- 
waul of  malcontents,  who  are  forever  screeching  in  our  ears  the  words 
of  Richard  II : 

"Let's  talk  of  graves,  of  worms  and  epitaphs; 
Make  dust  our  paper,  and  with  rainy  eyes 
Write  sorrow  on  the  bosom  of  the  earth." 

If  they  would  only  add  the  rest  of  the  sentence  now,  "Let's  choose 
executors  and  talk  of  wills,"  shouldn't  we  almost  forgive  them? 
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